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Introduction
One would be astonished to learn an ordinance being passed by the legislature in
Hong Kong almost 16 years ago is not yet implemented until today. Indeed, the Land
Titles Ordinance (Cap. 585) aiming to reform the existing land registration system in
Hong Kong was proposed by the Administration in December 2002. After subsequent
amendments, it was eventually approved by the Legislative Council in July 2004 but
still could not be put in operation at present. Its exceptionally dragged progress might
give insight on the complexity of land registration issue in Hong Kong and serves as a
prelude of this paper.
Generally speaking, there are two major categories of land registration in the world,
namely the deeds registration system and title registration system 1 . Hong Kong’s
existing system is the former which registered instruments affecting real properties such
as deeds2. Whenever a transaction takes place, lawyers have to review the thick parcel
of deeds of the concerned property in order to check the title3. It is a system being used
for more than 170 years in our city since 1844 and is regarded obsolete. Hence, the
government intended to substitute it with a title registration system by submitting the
mentioned Land Titles Ordinance for the Legislative Council’s consideration in 2002.
Nevertheless, it was not Hong Kong’s first attempt to adopt title registration
system in her history. Exactly 100 years before the said Land Titles Ordinance was
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proposed, the colonial government, upon the acquisition of the New Territories, has
moved a bill entitled The New Territories Titles Ordinance in 1902. It had met obstacles
and was therefore repealed one year after endorsement. The Ordinance has never been
realised. These two ordinances signified the city’s century-long desire to title
registration system. Given their similar nature and hardship encountered, they deserved
to be compared, from a historical perspective, to offer a new facet to the land
registration system in Hong Kong.
There were few researches focusing on historical context of local land registration
system in a comparative manner. Studies of historians such as Hase 4 and Chun 5
carefully looked into the overall land administration and practices in the New Territories.
However, they did not cover recent legislation in land registration let alone attempting
comparison. Occasional comparative work contrasted the systems in the Mainland
China and Hong Kong and, deplorably, its discussion centered on the former’s
weakness and how it could be inspired and enlightened by the latter 6. Other papers on
this city’s title registration did not examine from a historical perspective but instead
from very technical points of view. Examples included Ko’s financial analysis on the
risk features of Land Titles Ordinance7, Nissim’s book from surveying, architecture and
planning aspects8 and Goo’s legal argument on rules of priority of Hong Kong’s land
registration9.
By drawing reference to various primary sources including internal
correspondence between senior colonial officials (at Appendix), government gazettes
and reports of council meetings, this paper retrospects the endeavour of adopting a title
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registration in the turn of 20th century. Meanwhile, it also scrutinises the Land Titles
Ordinance enacted in 2004 by studying relevant Legislative Council documents and
notes of meeting. Origins and features of the two suggested land title registration
systems would first be presented. A comparative analysis of the two proposals in terms
of their policy intents, ideologies and difficulties encountered will follow. Through the
contrast, it is hoped to demonstrate how the meanings of two attempts of land
registration system have changed over the century and what did these changes mean.
The Two Ordinances
Prior to attempting a comparison, it is essential to introduce the contents of the
two ordinances including their origins, features and mechanism of registering land titles.
Such basic understandings are fundamental to the subsequent contrast.
The New Territories Titles Ordinance 1902 - Origin
In his speech delivered dated 27 November 1902 in moving the second reading of
the New Territories Titles Ordinance, the Attorney General of Hong Kong (equivalent
to the present Secretary for Justice) considered the introduction of an English land
registration system could not fit the New Territories where numerous small holdings of
land thereat were held by a patriarchal origin. Therefore, a simple, effective and cheap
system, adapted from the Torrens System from Australia, was introduced to regulate
dealings by transfer and transmission by inheritance. Land holders of the New
Territories would be treated as customary land holders but they could also opt to obtain
a Crown lease governed by the general law of the Colony10. It must be stressed that this
Ordinance applied only to the north of the Kowloon Watershed. In other words, its
realisation would lead to a “dual system” in land registration of the city - the original
English system would remain prevail in Hong Kong Island, Kowloon Peninsula and the
New Kowloon.
The idea of introducing title registration cropped up the latest in 1901 vide the
“Notes on Land Tenure in the New Territory” presented by Gompertz11. He was the
then President of Land Court responsible for settling disputes arising from land claims
in the New Territories thus was experienced in land issues. According to Gompertz, the
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proposed title registration system originated from Sir Torrens’ invention in 1857 in
South Australia which was adopted from the practice of transfer of shipping property.
It was then modified and deployed in the Native States of the Malay Peninsula12.
The New Territories Titles Ordinance 1902 - Features
Despite the colony’s top legal official did not elaborate in his speech how “simple,
effective and cheap” the proposed system was, more details of it could be revealed by
studying other colonial documents. As outlined by Gompertz, ownership of property
would be registered in titles instead of deeds under the New Territories Titles Ordinance.
Certificate of title would be issued in duplicate, one given to the proprietor while the
other kept in the government office. These certificates of titles collectively formed a
register book so that the land title of a specific lot could be easily checked from it13. In
contrast, for the deed registration system applicable to other parts of Hong Kong, every
single piece of deed related to transfer of a particular land was documented and
registered. That said, the government registry constituted countless documents which
made convenient and swift retrieval of registered title impossible. This clearly
explained the simplicity of the proposed system.
Another merit of the new system was effective which could mainly be attributed
to the use of standard printed forms during transfer of land. Holder of certificate of title
intending to sell the land would be requested to fill up and execute a form of
memorandum of transfer to the purchaser. Such procedure had to be conducted in
government office and recorded by an officer on both duplicate copies of the certificate
of titles. Whenever there were future land purchases, the above process repeated14. This
was applicable to sale of a part of the whole land, mortgage and lease and other means
of conveyance. Unlike the counterparts in the urban colony, solicitors no longer had to
ascertain the chain of evidence of land titles in every purchase by reviewing the thick
parcel of deeds15. It was pointed out that the printed form could be easily filled up even
by someone with ordinary education without professional assistance.
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The proposed system was also acclaimed for its cheap administration cost 16 .
Gompertz opined legal expenses incident to land sales and transfer were usually heavy.
Subsequent addition of deeds lengthening the chain of deeds further raised the cost of
dealings17. As land interests were precisely shown on both the official registry and the
certificate of title possessed by owners, conflicts between sellers and purchasers arising
from unclear titles could be reduced and that’s why the system could be cheaply
administered.
As the system was adopted for handling land of New Territories which transfer
and transmission was based on customary practice outside the colonial law system,
Gompertz suggested to create, under the new Ordinance, a government official titled
the Commissioner of Lands to handle all related matters of customary land on his own
discretion. The setting up of such office has drawn reference to the practise in the
Federated Malay States18. It was an essential and integral part of Gompertz’ system to
confer discretionary power similar to those embodied in the Supreme Court of the
Colony19.
Although the Colonial Secretary (equivalent to the present Chief Secretary for
Administration) concurred that the proposed system would be effectual in the New
Territories20, the Ordinance was repealed shortly after its enactment and it had never
been brought into working21. Reasons of which would be explored later in this paper.
The Land Titles Ordinance (Cap. 585) - Origin
One century after the above-mentioned New Territories Titles Ordinance was
proposed, the administration had moved in 2002 the Land Titles Bill to the Legislative
Council and the bill was eventually enacted as the Land Titles Ordinance (Cap. 585).
In fact, tremendous efforts were paid to draft the bill which could be dated back to 1988.
A working party on Title Registration was established by the government, with the
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involvement of legal professionals in the academia and private practise, to examine the
desirability of conversion to title registration system22. Willoughby, a professor in law,
was subsequently invited in 1991 to report on the conversion process in consultation
with legal associations and bodies23. A bill had been introduced to the legislature in
1994 but it could not convince Council members and was lapsed at the end of the
session. Major controversy arose from the “midnight conversion mechanism” which
did not allow sufficient notice and protection against the loss of unwritten equitable
interests24. Despite the curtailment of bill in 1995, the administration has maintained
dialogue with the legal sector thereafter and made subsequent amendments to the
original bill25. In addition, government officials also sought political parties’ comment
on the proposal in 1999. After review, a revised bill had been gazetted in 2002 and was
finally approved by the Legislative Council in 200426. The realisation was subject to
the government’s comprehensive review and further amendments of certain matters27.
As illustrated above, it took a long time to formulate the current Land Title Ordinance
which is still not yet finalised up till now. Such lengthy and tedious drudgery unveiled
how complicated a reform in land registration could be. The entanglement of interests
amongst various stakeholders, the emergence of abstruse legal issues and increase of
public’s expectation were all crucial to the society’s consensus on the new system.
The Land Titles Ordinance (Cap. 585) - Features
Unlike the New Territories Titles Ordinance which applied to the New Territories
only, this Ordinance intended to cover all land of the city. Learning from the experience
of 1995, a “daylight conversion mechanism” was included in the Land Titles Ordinance.
The new mechanism, together with other important features of the proposed system,
would be introduced in the following.
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Under the current deeds registration system, the land registers in Hong Kong
remain simply an index to registered instruments28. While deeds registration has been
abandoned in most common law jurisdictions, the Administration deemed it justifiable
to keep pace with the times thus suggested a conversion from the present one to the
proposed one. The initial plan was a “midnight conversion” which automatically
converts the deeds registry to title registry on a cut-off point i.e. the day when the new
system came into operation. In view of the council members’ grave concerns as
mentioned above, a gradual conversion was suggested accordingly in the revised Bill.
From the commencement day of legislation, all new land will come directly under the
new title registration system while all existing land will stay outside of it for an interim
period of 12 years. Upon expiry of the parallel systems after 12 years, existing land will
also be automatically brought onto the title register29.
Two tools have been introduced in the new system. Firstly, “caution against
conversion” is a device which prevents the property from automatic conversion. In case
“there is a dispute over the title of property or a claim for beneficial ownership in the
property”30, one may register “caution against conversion” during the interim period if
he has not been registered as owner but claims titles to the land. Secondly, caveat
protects unwritten interests31 which will be barred from the new system. At present, an
unwritten interest cannot be registered but may affect a property during transaction.
Once the Land Titles Ordinance becomes effective, a claim of unwritten interest will be
lost unless it is registered as a caveat or it falls into a category of designated overriding
interest32.
Another main feature of the system was the indefeasibility of title guaranteed by
the government. The Title Registry serves as the only conclusive evidence of title in
law. Unlike the existing deed registration which provides no security of title,
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conveyancing solicitors in the new system no longer need to scrutinize previous deeds
for at least 15 years of the concerned property to ascertain title33. This not only better
protects the interest of vendors and purchasers but also simplifies conveyancing. It does
not necessarily mean than the government registry is always unamendable because
there could be exceptional circumstances. In order to strike a balance between certainty
of title and justice, the court could order to rectify the land register in case the court is
satisfied that failure to do so would be unjust, such as an entry on ownership has been
made by fraud34.
Since the government holds liability to the accuracy of title under the new system,
what if a person suffers loss because of negligence on the official registry? The
Administration has committed an indemnity fund to compensate, with a capped price,
loss of ownership due to mistakes or omissions of Land Registry staff35. Financial loss
due to fraud cases will also be covered.
The above section outlined how the two ordinances depart from each other in terms
of their origins and essential features. Certainly, the later proposal is a more
comprehensive and detailed one. It is not merely transplantation from foreign colony
but a result after taking reference to other jurisdiction’s experience and incorporating
opinions of various local stakeholders. Cheap administrative cost is no longer a concern
when the recent system was devised. Instead, the government devoted tremendous
fiscal resources to set up an indemnity scheme with a view to safeguard people’s
interest. With the introduction of caveat, “caution against conversion” and 12-year
interim period, the new system may not be simple and easy to understand. But it is
necessary to add these relatively complicated components such that loopholes could be
plugged.
Comparative Analysis
After studying apparent differences of the two ordinances, the upcoming discussion
then investigates the reasons and historical contexts which led to such disparities. It
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intends to contemplate land registration policy from a historical perspective and explore
how social changes led to the new systems.
The New Territories Titles Ordinance 1902 - Policy Intent
Policy intent of the New Territories Titles Ordinance 1902 was to “devise a system
so simple and so cheap that the Chinese will find it more convenient to comply with the
law than to evade it”36. It seemingly implied that the indigenous villagers of the New
Territories were considered by colonists not law-abiding. The reasons for formation of
such perception should be looked into. It should be stressed that land conveyancing
behaviours in the colony’s urban area was not viewed in the same way. That’s why the
senior management of government did not see an imminent need to apply the new
system to the entire colony37. It explained the reason a “dual system” in land registration
was suggested under this Ordinance.
Characteristics of “unlawful” local land practices which perplexed the British
colonists were two-fold. On one hand, it was discovered that the land registration in the
official registry of Xin’an County was not precise and could not reflect actual land
holdings, attributable to both imperial bureaucrats’ negligence and indigenous people’s
misbehaviours. When the territory was under governance by Qing Empire, only a few
land sales in the New Territories were registered as it was troublesome for purchasers
to travel to the distant District Office at Nantou for registration fee payment38. Xin’an
Magistrate also encountered great difficulty of communications in the remote
mountainous region of Hong Kong hence unwilling to investigate cases of fraud on the
revenue. Heavy registration fee was another deterring factor because one needs to have
a “heading” in the register which cost not less than $100 before he could begin his
registration with the authorities 39 . Even if the land occupation was recorded, the
boundary of land was often vaguely reported, maybe deliberately, such that only an area
much smaller than actual occupation was taxed40. In most cases, land was owned by
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clans or private families and the registered land tax payers were deceased men41.
On the other hand, there were complicated land tenancy relationships which were
based on local customs rather than imperial Chinese law. Perpetual lease of land was
the most common dealing in the New Territories. The lessee was granted full rights of
ownership over the land subject to his annual payment of rent to the lessor, may be an
individual or an ancestral trust, who was supposed to be responsible for payment of tax
to the government and had no further interest in the land 42 . Such relationship was
sometimes in writing but more often it was merely oral in the absence of explicit
agreement between parties43. Chinese mortgage was also prevalent transaction where
no definite period of redemption was fixed. As a result, mortgagor or his heirs could
redeem the property at original price even after several generations. This surely raised
possibility of dispute44. Despite these customary practices were deviated from Chinese
imperial law, the British did not try to totally get rid of all of them. Instead, Gompertz
suggested to vest power to a Commissioner of Lands to handle all matters related to
customary land. Although the creation of such post was deemed unnecessary by the
Governor who then counter-proposed to confer the discretion to a Police Magistrate
(later the District Officer)45, it showed the Administration’s intention to retain local land
customs.
Inaccurate registry and complicated customary land practices described above led
to confused land titles as evident by cases where more than one person claiming
ownership over the same piece of land46. Shortly after the colonial government gained
control over the New Territories, the Colonial Secretary has appealed in August 1899
to committee-men at Taipo and Pingshan that all land owners must attend the Land
Office to register their title47 with red deeds (a title deed stamped with a red official
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stamp by Xin’an Magistrate). Deplorably, this attempt to clarify land ownership was
doomed to be failure because, as depicted above, villagers rarely held red deeds. The
customary land practices were deviated from Chinese imperial land law. Against this
backdrop, a land title registration system was proposed to facilitate Chinese’s
compliance to law and avoid their fraud on tax payment so that colonists’ land
administration and collection of land tax could hopefully be smoothly executed.
The Land Titles Ordinance (Cap. 585) - Policy Intent
Turning the calendar to 100 years later, the Land Titles Ordinance (Cap. 585) was
definitely rolled out under a completely different background in 2002. In his speech of
moving the Land Titles Bill, the Secretary for Housing, Planning and Lands clearly
stated that the new system “aims to give greater security to interests in property and
simplify conveyancing” 48 . Arguably, the existing land registration was considered
unsatisfactory and needs to be reformed49. But how did this inadequacy arise?
Our city’s deed registration is governed by one of the oldest legislations, the Land
Registration Ordinance (Cap. 128) enacted in 1844 which is still in force today. It
stipulates all dealings with land, or its disposition by deed or will50. As the land registry
serves only as an index of title instrument and provides priority of registration
documents, lawyers need to investigate and approve all title deeds of a property in every
transaction.
The cumbersome and repetitive reviewing procedures have been preying on the
mind of legal professionals for years. A petition in 1885 lodged by all solicitors of Hong
Kong to the legislature stressed the gravity of their concerns. They expressed their
views on the land system regarding, amongst other things, the “difficulty, and in some
cases the impossibility, … in tracing and obtaining production of such of the Title
Deeds” 51 . They even counter-proposed a new ordinance mandatorily requesting
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duplicate copies of all deeds officially registered should be kept by both the Land Office
and owner. Eventually, the petition was in vain. The lawyers’ intensive workload,
however, was a comparatively minor detail.
What really bewildering is that existing system could lead to confusion on land
titles, which undoubtedly made land vendor and purchaser susceptible to loss. Since
Hong Kong became a permanent British territory in 1843 when the ratifications of the
Nanking Treaty were exchanged, the treatment of land transfer and succession were to
be in accordance with English law. This includes common law and equity law of
English traditional law as well as relevant law passed by the Parliament of the United
Kingdom before 1843. It implies subsequent amendments in land law of the United
Kingdom, especially those arising from the reform in early-20th century, are not
applicable to Hong Kong.
Nevertheless, the gap between common law and equity law could possible expose
the potential stakeholders to uncertain risks. The former is considered ancient and rigor.
It mandates all land transactions to be conducted in an open manner such as the use of
an open registry of deeds52. Yet, there are also rights over land, known as unwritten
equities, that are allowed even though they have not been registered as required by
common law53. Equity law sought to mitigate such defects. If, for example, an easement
is contained in a document under hand rather than in a deed, it is only recognised in
equity rather than the common law54.
Then Legislator Audrey Eu exemplified the loophole of system in her speech made
during the second reading of Land Titles Bill. She explained Hong Kong’s equity law
recognises one’s interest, even that person is not a registered owner with his name
written on the deed. For instance, husband and wife both contributed to mortgage
repayment of an apartment. Even if the husband was the sole proprietor, the court may
recognise the wife’s property right, known as unwritten or unregistered equity, on the
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basis of equity law55. This viewpoint was supported by legal research which stated “a
fundamental problem with any conception of equitable 'ownership' is that the common
law sees the holder of the legal title as in possession the greatest possible right to the
thing ... and equity does not purport to imbue to the beneficiary with a stronger, more
comprehensive right”56. Under deed registration system, purchasers were supposed to
take into account of unregistered claims or interest 57 . It is easily understood why
relevant parties’ land interest might be vulnerable. The dramatic rocketing in number
of private property and property owners rocketed drastically since the 1970s 58 has
amplified the problem. To rectify these defects, land title registration, with the features
described in the preceding section of this paper, was expected to defend people from
loss and streamline conveyance process.
Policy intents of the two Ordinances and the historical backgrounds which led to
their enactment have been presented above. The two attempts of title registration
emerged due to social needs - respectively enabling Chinese’s law abidance and
replacing an outdated system. Continued efforts should be devoted to learn more, from
a macroscopic level, about the sets of belief and values of implementing the two
systems in the forthcoming paragraphs.
The New Territories Titles Ordinance 1902 - Ideology
Prima facie, the enactment of the New Territories Land Title Ordinance 1902
reflected the colonial government’s determination of maintenance law and order and
instill of concept of law abidance. These were projections of colonialism which,
according to historian, was “an active agent in the creation of a certain vision of rational
society” 59 . If, however, the rationale of introducing land titles registration was
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contemplated carefully, its context was not merely people’s complying with the law.
Colonists were aware of how customary land practices were deviated from laws,
be it the Chinese imperial law or the English law adopted in Hong Kong. Nonetheless,
the Ordinance was offered to regulate, rather than eradicate, these customs. If the
Ordinance was successfully implemented, the process of legalisation would dictate that
customary land practices conformed to a modern legal machinery. Assimilation of
customs within legal framework was not unique to Hong Kong’s case. In all British
colonies, a “dual system” of law, constituted of a law system pertaining to England and
customary law, was established. Customary law allowed the conservation of traditional
hierarchies thus the uphold of social order60. Its purpose was to strike a balance between,
in colonial context, the colonists’ vision of a lawful community and the avoidance of
radical disruption on indigenous lives. Despite the New Territories Land Title
Ordinance 1902 was never put into function, one could appreciate the notion of
colonialism embodied within the proposed title registration system.
Besides, there was an unspoken yet conspicuous agenda - the collection of
adequate revenue. The first priority upon British’s occupation was to prepare a rent roll
which could enabled the collection of tax to finance the running of territory61. This was
achievable with a “simple, effective and cheap” land registration system which
provided the framework for creating the necessary instruments of tax collection. Indeed,
the maintenance of law and order and the gain of income were, as historian pointed out,
two basic pillars of an efficient colonial governance62.
The Land Titles Ordinance (Cap. 585) - Ideology
Despite the study of practicability of Land Title Bills started in 1988 when Hong
Kong was still under colonial governance, the ideas behind were nothing related to
colonialism. Instead, the advocation of land title registration was one of the outcomes
under the influence of “new managerialism”. A torrent of public sector reform has
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swept across the globe in late-20th century and Hong Kong was no exception63. The
discussion of public sector reform starting from 1989 intended to transform the public
sector in a way that more commitments could be taken at less cost 64. The ideology of
new managerialism, which emphasised on value for money of public resource,
accountability to the public and responsive service for customer, provides direction of
the reform65. Scholar also explained new managerialism refers to “a set of ideas and
methods that aim to combine accountability and efficiency in public administration”66.
New managerialism led to a number of new initiatives in public governance in the
1990s including the conversion of some government departments’ operation to the
trading funds model. Operating on a self-financing basis, a trading fund governs its own
finances and must meet its expenditure with its own earnings67. One of the purposes of
establishing a trading fund is to nurture a more customer-oriented working culture68.
The Land Registry was established in 1993 as one of Hong Kong’s first Trading Fund
Departments 69 70. Driven by its financial needs, the Land Registry is committed to
enhance the quality of services to cope with customers’ feedbacks and needs. Otherwise,
services falling under expectation of the public could not render an impressive income
to support its daily expenditure, which could lead to financial deficit of the trading fund.
Amongst others, the land title registration was a new service introduced to meet the
raising demand of the public. It also explained why relevant stakeholders e.g.
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representatives of law associations, legal scholars and Heung Yee Kuk were consulted
and involved in the process of policy formulation - to make sure the proposed system
could suit the general public’s need.
Antecedents leading to Hong Kong’s two attempts of adopting title registration
systems have been reviewed. These referred to the governing parties’ ideologies
together with the policy objectives hence arisen as elaborated above. It is opportune to
examine the difficulties these two attempts have met, which led to different outcomes.
The New Territories Titles Ordinance 1902 - Difficulties Encountered
Like any other public policies, Gompertz’ proposal of New Territories Titles
Ordinance 1902 had been discussed amongst top civil servants before it was submitted
to the legislature for approval. During the internal discussion, the Attorney General
raised objections to the proposal, which fell on two hearts, First, the necessity of a “dual
system” in land registration within the colony was challenged as it might cause
confusion and destroy the uniformity in law. Second, the government's’ legal advisor
also doubted the creation of Commissioner of Land who would likely be a personnel
without legal training.
Regarding the first objection, Gompertz raised two major reasons to justify the
idea of “dual system”. On one hand, there were numerous land holdings in the New
Territories, which were of lower average value. By experience, collection of low land
tax rate was usually unremunerative. Therefore, a system of cheaper administrative cost
would be needed. On the other, if deed registration was to be enforced in the New
Territories, all deeds must be translated to English, as required by the Land Registration
Ordinance 1844. Purchasers of these land holdings were unlikely to pay a relatively
high amount of cost to the solicitor for translation. New owners of land would likely
ignore the law by either deploying unauthorised translations of deeds or simply not
registered the transactions 71 . These arguments were pragmatic and practical
considerations but also revealed the perceived tendency of Chinese villagers’ noncompliance to the law. Once again, it substantiated the argument on the imposition of
law and order, as a notion of colonialism, through this Ordinance to the New Territories
population.
As for the second point, Governor Blake ruled that the Commissioner of Land was
considered unnecessary. The power should be vested to the Police Magistrate who
would serve as an arbitrator with discretionary power on customary land.
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After settling these two objections, the real difficulty had been encountered after
the passing of Ordinance, which led to the repeal. When the repeal of Ordinance was
moved, the Attorney General indicated the system was found to be clashed with the
principle of another law72. A legal research paper explained the matter in details. In the
New Territories Land Court Ordinance which empowered the Land Court to settle
disputes arising from the land claims by Chinese villagers, its sections 3 and 14
stipulated that possession rights of claimants were to be allowed by the Court subject
to the Governor’s approval. Meanwhile, the New Territories Titles Ordinance entitled
the landholder to a title regardless of the Governor’s decision73. Obviously, the two
Ordinances were contradictory to each other. This fundamental legal flaw ceased Hong
Kong’s first attempt to title registration. The retention of customary land practices
through the repealed Ordinance was also in vain. It is worthy to mention the government
has later in 1910 passed the New Territories Ordinance (Cap. 97) which, as claimed by
the Administration, expressly preserved and protected Chinese customs and customary
rights in relation to land 74 . It showed the continued desire of the government to
accommodate local customs into legal framework, as a mean of colonial policy, to
uphold traditions and social order.
The Land Titles Ordinance (Cap. 585) - Difficulties Encountered
The Land Titles Ordinance was enacted in 2004 but the new legislation’s bringing
into effect is subject to thorough review and the submission of an amendment bill to the
Ordinance. Impediments were very technical issues related to two aspects, namely
possible modification of the “day-light conversion mechanism” and provisions of
rectification and indemnity.
Regarding conversion mechanism, a number of concerns were raised by different
stakeholder. The most apparent amongst which were unknown liability upon conversion
and imbalance interest arising from the dual running. Firstly, though the Land Registry
will provide indefeasible evidence of land titles in the new system, there is no
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requirement for the administration to investigate the validity of deeds before they are
registered. Consequently, there is a risk of inaccurate title registers due to the mistakes
of other unknown parties. Modifications allowing reduction of risk of liabilities are
being sought. Secondly, under the current proposal approved in 2004, new land will be
converted to title registration while other land will remain being governed by deed
registration until the 12-year interim period is over. This dual running will give
advantages to primary market which gives more secure titles over the secondary market.
An accelerated conversion with an interim period of three years only is offered by the
government75.
As for rectification and indemnity provisions, the former means the procedures
which the register could be corrected in order to prevent injustice arising from
inaccuracy. Meanwhile, the latter means the financial compensation, capped at HK$30
million, which will be provided in case it is impossible to recompense for the loss by
rectifying the register. Major controversies were the unintentional effect of reducing
public confidence on the title registration system brought by rectification rule (when it
was applied to rectify errors of title registry) and the inability, though in extreme cases
of very high property price, to fully compensate loss by the capped indemnity scheme76.
A public consultation exercise on the above matters has been conducted in 2009
to gauge views of members of public77 and, until now, the Administration is still in the
process of engaging stakeholders to achieve general consensus on these complex legal
and technical hurdles78.
No matter it was a proposal in 1902 or in 2002, an adoption of land title registration
system needed to overcome the stumbling block due to complicated legal and technical
problems. If these problems were not handled and examined in due care, a proposal
would have to be aborted with all the efforts bearing no fruits. After comparing the two
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Ordinances in various dimensions, it should now proceed to drawing some conclusive
findings.
Conclusion
Two ordinances about conversion to title registration system in Hong Kong’s
history have been enacted but the system has never been effective until today. This
paper attempted to compare these two attempts by first exhibiting their origin and
features. It was then followed by exploration of their policy intents, ideologies and
difficulties encountered.
Changing Meaning of Title Registration System
A proposal on land registration system is not solely a policy initiative. In the turn
of 20th century, it reflected colonialism with emphasis on maintenance of law and order,
preservation of tradition and customs, uphold of social order and, realistically, harvest
of financial income. Originating from a Torrens System invented for South Australia,
the New Territories Titles Ordinance, hailed as a “simple, effective and cheap” scheme,
was considered complement to the need of colonial governance. It was designed to be
a new system outside the English law system prevailing in urban area for decades such
that indigenous villagers could easily comply with this new system and local land
customs could be retained under it.
The Land Titles Ordinance, though also an attempt to renewing title registration
system, carried a totally different meaning. It is unwise to perceive it as purely a
substitution of old registration system. Driven by the new ideology of modern
governance, government departments were committed since the 1990s to provide
enhanced customer-oriented services satisfying increased public expectation. Policy
formulation of the title registration system was no longer conducted in a top-down
manner. Throughout the process, participation of different interested parties was
involved with an open attitude demonstrated by the Administration.
The 16-year Stalemate
Openness does not guarantee less difficulties to be encountered. Echoing the
beginning of this essay, the dragged legislation process of the Land Titles Ordinance
lasting for 16 years from its enactment in 2004 to the present is not common. Yet,
studying historical context of the title registration system in Hong Kong could give
hints about this stalemate. Title registration has all along been entangled with
challenging and tricky legal issues and muddled with complicated interests of parties.

This was the case even back in 1902. That’s why the Ordinance was put to a halt due
to legal obstacles even during the time when the colonists dominated legislative and
judicial power. Entering an era advocating government’s transparency and public
accountability, the difficulties of enforcing a land title registration system could not be
overlooked. All detailed arrangements have to be cautiously examined by both the
government and external parties such that loopholes were plugged and consensus could
be reached. It explains why it took a long time to break down the stalemate before the
Land Titles Ordinance could be put in force.
There were a multitude of propellants driving the government and society to
abandoning colonialism and embracing new managerialism over the century. To name
a few, they include the increase of civic awareness, the wave of decolonisation, the
localisation and expansion of civil service and the impact of globalisation provoking
public sector reform. One could appreciate how these social forces were interrelated
with the mode and ideology of governance, which in turn shaped the policies on title
registration system. The two attempts should be placed on a wider historical and social
context rather than contemplated solely on their working procedures of registering titles.
This comparison intends to offer a view of Hong Kong’s land registration system from
a different perspective.

